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Introduction

Public procurement, a significant component of gov-
ernment spending, involves the acquisition of goods, ser-
vices, and works by government agencies and other public
entities. This process plays a crucial role in shaping a coun-
try’s economic landscape. By channeling public funds,
governments can stimulate economic activities, innova-
tion, investment levels and promote market competition.

In general, the efficiency of public procurement
depends on compliance with the principles of transpar-
ency, accountability and efficiency. Well-managed public
procurement can stimulate economic growth and devel-
opment. Inefficient practices lead to significant economic
losses and hinder progress, often resulting in misallo-
cation of funds intended for education, inclusivity pro-
grams, and sustainable development projects.

In Organisation for Economic Cooperation and Devel-
opment countries (OECD), public procurement accounts
for a substantial portion of GDP, typically ranging from
12% to 15%.* Due to the COVID-19 pandemic, with its
associated supply chain disruptions and inflation, fiscal
spending has further increased compared to the usual
average.

Bosnia and Herzegovina’s annual public procurement
spending is estimated at 1.5 billion EUR (approximately
9% of the country’s GDP). While this represents a slightly
lower share of GDP compared to developed countries, the
reason for thislies in the structure of spending. Bosniaand
Herzegovina institutions typically allocate approximately
15% of their budgetary funds to procurement activities.?
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Given the significant amount of funds involved, public
procurement processes are widely recognized as highly
susceptible to corruption, a problem that is pervasive in
both developing and developed nations.

Legal framework - Bosnia and Herzegovina

Public Procurement

Key institution responsible for overseeing the imple-
mentation of the Public Procurement Law in Bosnia and
Herzegovina is the Public Procurement Agency. This
agency plays a crucial role in ensuring transparency, fair-
ness, and efficiency in public procurement processes. One
of its primary responsibilities is to establish and maintain
a system for monitoring of public procurement proce-
dures. This includes collecting and analyzing data as well
as monitoring compliance with the law.?

Competition

The Competition Council of Bosnia and Herzegovina
is mandated by the Competition Act to protect and pro-
mote market competition in the country. The Law* grants
the Council broad mandate to combat anti-competitive
practices, including prohibited agreements. According to
the Article 4 of the Competition Act, agreements between
businesses that could restrict competition, like price-fix-
ing or market sharing are prohibited. For this reason, any
agreement between suppliers in public procurement pro-
cesses (bid rigging) is strictly forbidden, as it could lead
to price fixing, market sharing, or other anti-competitive
behaviors. If found guilty, companies can face severe pen-
alties, including fines up to 10% of their annual revenue.*®

Detection and Proof: An Enduring Challenge
Collusive bidding is notoriously difficult to detect and
prove. Participants often rely on verbal agreements and
sharing of sensitive information to synchronize their
bidding behavior. Such cooperation can persist for many
years. Indeed, in free market economy, bid collusion is
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such an unlimited phenomenon in terms of its form, the
circle of entities it can encompass, and also the sector it
can involve.”

The most used bid-rigging detection tool is leniency.
Unfortunately, many countries with underdeveloped
market competition cultureslack a robustleniency system.
The Competition Council of Bosnia and Herzegovina has
a defined leniency program within its law and by-laws.
However, in its previous practice, the Council relied more
on other methods for assessing the existence of prohibited
agreements such as: systematic market monitoring, public
procurement monitoring, and information obtained from
different entities (companies, individuals, institutions,
and public procurement agencies).

While public disclosure of information is a valuable
asset to antitrust agencies, research suggests that a sig-
nificant portion of individuals would not provide such
information, as they doubt the success of investigations.*

Fortunately, in Bosnia and Herzegovina, there has
been an increasing number of companies willing to come
forward. To facilitate the reporting process, the Council
have enabled anonymity for whistleblowers.

When applying the aforementioned methods to detect
cartels, the Competition Council focuses on identifying
behavioral patterns such as joint bids, suspiciously low
prices, and sudden withdrawals from tenders as well as
other traces recommended by the OECD. The introduc-
tion of an electronic public procurement system in Bosnia
and Herzegovina has significantly facilitated this type of
search.

Advocacy activities
Recognizing the need to further enhance the work in
this area, the Competition Council has initiated a series
of activities aimed at detecting a greater number of collu-
sions in the future. These activities are divided into two
groups:
o raising stakeholder awareness about the risk of
bid-rigging in procurement,
« increased cooperation with other institutions and
organizations.

The Competition Council has identified public pro-
curement officials as a crucial target group for this cam-
paign. These officials require continuous training to
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recognize indicators of bid-rigging and understand the
role of the Council. Additionally, the Council has included
companies that appear as suppliers in public procurement
as a secondary target group.

Following the definition of the goal and target groups,
we have developed new informative brochures and pam-
phlets with a specific visual identity, divided into three
well-known categories: bid-rigging schemes, markets that
are conducive to the formation of cartels, and indicators
of bid-rigging.

It is planned to distribute them through:

« anetwork of public procurement officials,

o the Foreign Trade Chamber of Bosnia and Herze-
govina and entity chambers of commerce, intended
for their member comapnies,

« the Public Procurement Agency of Bosnia and
Herzegovina and the Center for the Development
of Media and Analysis (CRMA), to distribute them
through their communication channels (this will be
further explained).

The next step in this campaign is to create a checklist
document designed for public procurement officers which
will support their work during procurement procedures
to help them quickly identify potential red flags suggest-
ing collusive behavior among bidders. This document will
be distributed to public procurement officers through the
previously mentioned communication channels.

Considering the significance of inter-institutional
cooperation, a joint meeting took place with Public Pro-
curement Agency and CRMA Association regarding
the future cooperation. Namely, as the Agency is able to
facilitate the access to data through its public monitoring
system, this significantly improves the quality of Coun-
cil’s investigations. CRMA, the association specialised in
public procurement monitoring, will refer any suspected
collusion cases it identifies to the agency and the Compe-
tition Council, in the coming period.

Instead of a conclusion - recent bid-rigging
findings

In conclusion, I would like to emphasize that after an
extensive investigation, the Competition Council recently
issued decisions discovering bid-rigging infringements in
two separate cases. In the first case, three companies col-
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luded on a road reconstruction tender. In the second case,
a much larger group of eleven companies were involved
in rigging bids on numerous tenders for computer equip-
ment.

Given that a more thorough analysis of these cases
would require additional time, I will briefly explain only
one of them on this occasion.

In April 2023, the Competition Council received a
complaint from a company, whose identity remains con-
fidential ("Company X”). The complaint concerned a
tender for the road reconstruction in a local municipality.
“Company X” claimed that other three companies had
allegedly entered into a prohibited agreement to exclude
competition.

Based on the complaint, the Council initiated proceed-
ings and established the following:

Several companies submitted bids for a road recon-
struction tender. During the bidding process two bidders
synchronously and significantly lowered their prices in a
very short time frame, reducing their prices far below the
estimated costs, until they won the tender. These actions,
coupled with their subsequent withdrawal from the con-
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tract without valid justification, strongly suggest a collu-
sive agreement.

Suspiciously, the third company involved in prohibited
arrangement did not change its bid and was awarded a
contract in the end. Despite repeated requests from the
Council to explain their auction behavior, the companies
failed to provide any evidence to justify their conduct with
legitimate business reasons.

Furthermore, investigators discovered an additional
clue, suggesting that one and the same individual had sub-
mitted tender bids as well as signed confirmations for the
two companies under investigation. A forensic expert’s
analysis confirmed that the signatures on both documents
were written by the same person. This finding provided
concrete proof of a connection between the two compa-
nies.

Ultimately, the Competition Council concluded that
the three companies involved had colluded and coordi-
nated their business strategies through direct or indirect
exchange of information, thereby entering a prohibited
agreement that significantly restricted and distorted
market competition. They were fined a total of 209,801.00
BAM (approximately 107,000 EUR).



